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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

Sessions Case No. 217 of 2009 

Under section 121/121(A) I.P.C 

(Arising out of G.R. Case No.1751 of 2006) 

 

State of Assam 

–Vs– 

                                      Md. Nayab Ali                      ...Accused 

 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur 
 

Date of Evidence : 28.1.2011, 25.8.2011, 5.5.2012, 5.5.2015, 21.5.2015 

Date of Argument : 10.7.2015 

Date of Judgment : 10.7.2015 

For the State        : Sri Khemraj Adhikari, Addl. Public Prosecutor 

For the Accused    : Sri I. Ansari, Advocate  

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that on 06.12.2006, Bhog Singh 

Dogra, Deputy Commandant, O/C, D’Coy 43 Assam Rifles, Itakhola lodged an FIR 

in Biswanath Chariali Police Station stating, inter alia, that on secret information, a 

search was conducted in village Bakula Gaon, Itakhala at about 7:30 PM on 05-12-

2005 in the house of Md. Nayab @  Nayeb Ali  and the following articles seized, 

namely, (i) written identity cards 22 nos. (ii) Identity cards with photo 2 nos. (iii) 

Address and Phone No. (iv) Photographs 14 nos. (v) 1 Diary were seized. It was 

stated that it was suspected that the accused was involved with MULTA and sent 

members to Bangladesh for training. On the basis of the same, Jamuguri P.S Case 

No. 84 of 2006 u/s 121/121(A)/153 IPC was registered. 
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2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Md. Nayeb Ali u/s 121/121(A). 

 

3. The accused entered appearance and after observing necessary 

formalities,  the offence Session triable, was committed to the Court of Session for 

trial by the Judicial Magistrate 1st Class, Tezpur, Sonitpur. 

 

4. After hearing both sides and on perusal of the police report, furnished u/s 

173 Cr.P.C, formal charge u/s 121/121(A) was framed, read over and explained to 

the accused to which he pleaded not guilty and claimed to be tried. Hence, this 

trial. 

 

5. In support of the case, the prosecution examined seven witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 Cr.P.C.  

 

POINTS FOR THE DETERMINATION  

 

Whether the accused conspired to wage war against the Government of India 

by coordinating the activities of MULTA, a banned organization for training and 

sending the activists to Bangladesh ? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides. 

 

DECISION AND REASONS THEREOF 

  

8. PW 1 Sri Bhog Singh Dogra stated that on 5-12-06 he was posted at 

Itakhola as Officer-in-charge, Delta Company, 43 Assam Rifles. PW 1 further 

stated that on that day on the basis of secret information he conducted search in 

the house of the accused Nayeb Ali and seized 2 nos. of filled up identity card, 22 
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nos. of blank identity card, address and phone numbers, 14 numbers of photo 

and one diary. PW 1 stated that after recovery of the same, they handed over 

the articles to the O/C of Biswanath Chariali who seized those articles in his 

presence vide Ext. 1, the seizure list. PW 1 further stated that he lodged the FIR 

(Ext. 2) before the O/C Biswanath Chariali in respect of the said occurrence. 

 

9. In the cross examination, PW 1 stated that he was working as 

Commandant at Itakhola for four months and he had knowledge regarding the 

police station and local area at that time. PW 1 stated that he could not say 

exactly what was his territorial jurisdiction at that time. PW 1 further stated that 

one part of Itakhola Police Out post was under Jamuguri Police station. PW 1 

further stated that though they received the secret information, they had not 

informed the same to the local police station.PW 1 stated that they went to the 

house of the accused along with the police, whose name he could not recall. PW 

1 denied that police personnel had not accompanied them, that no neighbour 

was present at the time of search, that seizure list was not prepared at the time 

of search, that articles were not recovered from the accused. PW 1 stated that 

gaon burah did not enter the house of the accused. PW 1 further stated that the 

occurrence was within Jamuguri PS but the accused and seized articles were 

handed over to Biswanath Chariali PS.   

 

10. PW 2, Md Faznur Ali, deposed that police of Jamuguri Police Station 

called him while going to the house of the accused and asked him whether 

accused was involved with any organization, to which he replied in the negative. 

PW 2 stated that the police informed him that the accused was suspected to be 

involved with “MULTA”. In the cross examination, PW 2 stated that the accused 

was known to him since the birth and that he is not involved in any organisation.  

 

11. PW 3, Kuddush Ali deposed that one night, the Army picked up the 

accused, who was his neighbour and he came to know about the same on the 

following day. PW 3 stated that on that day police came to the house of the 

accused and gaon burah was called. Police asked PW 3 whether the accused was 
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member of MULTA and he replied that the father of the accused and the accused 

dealt in vegetables. PW 3 sated that nothing was seized from the house of the 

accused in his presence. In the cross examination PW 3 stated that he knew the 

accused well and that he was not involved in any organisation.  

 

12. PW 4, Sri Bharat Das deposed that in 2006 he was posted at Jamuguri 

PS as constable. On that day Army personnel from Kalipukhuri Army Camp, came 

to the police station and asked for police men to accompany them on duty 

whereupon, the O.C sent him with them. PW 4 stated that he went to Bakula 

Gaon with the Army personnel and conducted search in the house of the accused 

Nayeb Ali and found 22 papers of MULTA in his position. PW 4 stated that the 

accused was at the relevant time present in the house. They also found some 

black and white photos and the said articles were handed over to Biswanath PS 

and the same were seized in the police station in his presence vide seizure list 

(Ext. 1).  

 

13. In the cross examination PW 4 stated that village Bakula Gaon was 

within the jurisdiction of Jamuguri P/S and that no authority letter of search 

warrant was given by the O.C. PW 4 stated that the Army had not been informed 

in writing in the police station that the house of Nayeb Ali was going to be 

searched nor FIR was lodged. PW 4 stated he could not say the name of the 

army personnel whom he had gone. PW 4 stated that the gaon burah had not 

been taken along with them. PW 4 stated that the house of the accused was not 

under the jurisdiction of Biswanath Chariali police station. PW 4 stated that no 

seizure list was prepared at the place of occurrence nor any neighbour stood as 

witness to the seizure/recovery, police at Biswanath Chariali police station seized 

the articles from the Army personnel and prepared a seizure list. PW 4 stated 

that the articles shown to have been found in the house of the accused was not 

handed over to Jamuguri P/S. 

 

14. PW 5, Musstt Saritan Nessa, mother of the accused stated that long 

back Army and police personnel came to their house and picked up their son at 
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about 8 PM. PW 5 stated that witness Mazirul Haque had expired in the year of 

2011. The defence declined to cross examine. 

 

15. PW 6, Sri Kunjalal Pator stated in the month of July, 2008, he was 

posted at Jamuguri PS and endorsed with the case dairy of the instant on 

10.7.2008. PW 6 stated that on perusal of the case dairy it was revealed that the 

FIR (Ext 2) in the instant case was filed by Bhog Singh Dogra, Deputy 

Commandant, OC D Coy, 43 Assam Rifles. PW 6 further stated that on the basis 

of the same, Jamuguri PS Case No. 84 of 2006 was registered against the 

accused person u/s 121/121A/153 IPC. PW 6 identified as Ext 2 (2) to be the 

signature Subeswar Deka the then In- Charge , Biswanath Chariali who, he 

stated, received the FIR and recorded GDE No. 127 dated 6-12-2006 and 

forwarded the same to the OC Jamuguri PS as the place of occurrence was under 

Jamuguri PS. PW 6 stated that the case was investigated by Kanak Ch Nath, the 

OC Jamuguri PS and Ashok Kr Neog the next OC of Jamuguri PS before the case 

dairy was handed over to him. PW 6 stated that one seizure memo made by 

Bhogsingh Dogra, Deputy Commandant, D Coy , 43 Assam Rifles by which the 

articles namely, (i) Identity card, (ii) 2 nos of field identity card with photograph , 

(iii) address and phone number, (iv) photograph 14 nos and one dairy,  were 

recovered from Nayab Ali , the accused, were formally seized by Subeswar Deka 

vide Ext ____ , the Seizure List. PW 6 further stated that Sketch Map (Ext. 3), 

was prepared by Kanak Ch Nath, the then OC Jamuguri PS. PW 6 stated that 

sanction for prosecution (Ext 4) in respect of the accused person was collected 

by him and on completion of investigation and being satisfied, he submitted 

chargesheet (Ext. 5) against the accused person.  

 

16. In the cross examination, PW 6 stated that Ext 2, FIR was lodged at 

Biswanath Chariali PS on 6-12-2006. PW 6 stated that from the Seizure List : Ext 

1 it was seen that the articles were seized from Bhogsingh Dogra at Biswanath 

Chariali and Ext 1 was prepared at Biswanath Chariali. PW 6 further stated that 

he had not seen the seized articles in the Court.PW 6 stated that as per FIR the 

place of occurrence was Bakula Itakhola under Jamuguri PS. PW 6 stated that on 
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the basis of the earlier investigation he collected prosecution sanction and 

submitted chargesheet. PW 6 denied the suggestion that he filed chargesheet 

incorrectly against the accused person. 

 

17. PW 7, Sri Subaleswar Deka stated that on 6.12.2006 he was posted at 

Biswanath Chariali as In-charge and on that day, at about 2 PM at night, Deputy 

Commandant Bhogsingh Dogra of 43 Assam Rifles, Balipukhuri Camp came to 

the police station along with his staff and the accused. PW 7 stated that the 

accused was suspected to be a MULTA organisation member and the army 

personnel having seized some documents from the accused, handed over the 

accused and the documents to the police. PW 7 further stated that the accused 

and the documents were seized from the house of the accused himself situated 

at Bakulagaon under Jamuguri PS. PW 7 stated that the articles were re-seized 

by him, the same being, 1 seizure memo made by Bhog Singh Dogra, Deputy 

Commandant, OC D-Company, 43 Assam Rifles along with (i) blank identity card 

22 nos, 2 nos file identity cards, address and phone number, photographs 14 nos 

and one dairy. PW 7 further stated that he prepared the Seizure List being Ext 1. 

PW 7 further stated that since the place of occurrence was under Jamuguri PS, 

he in consultation with the SDPO, recorded Biswanath Chariali PS GDE No. 127 

dated 6-12-2006 (certified to be a true copy - Ext 6), seized the items as stated 

hereinbefore and informed the Jamuguri PS, OC to come and take over the FIR 

and the items. PW 7 stated that thereafter the Jamuguri PS, OC came and took 

over the accused, FIR, Seizure List and items and all were handed over to him.  

 

18. In the cross examination, PW 7 stated that he had not seen the original 

GDE Book of No. 127 dated 6-12-2006 in the Court. PW 7 further stated that he 

re-seized the articles shown Ext 1 from Bhog Singh Dogra. PW 7 stated that FIR 

was lodged at Biswanath Chariali PS and the seizure list was prepared by him in 

the said police station. 

 

19. The charge faced by the accused in the instant case is that he conspired 

to wage war against the Government of India by coordinating the activities of 
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MULTA, a banned organization for training and sending the activists to 

Bangladesh. In order to substantiate the charge, the prosecution has sought to 

establish seizure of 2 nos. of filled up identity card, 22 nos. of blank identity card, 

address and phone numbers, 14 numbers of photo and one diary, by PW 1, an 

army personnel from the house of the accused person. Admittedly, no 

independent person is a witness to the seizure. Again, admittedly seizure was 

made from PW 1 by the PW 4 at the police station, with no “Seizure List” being 

prepared at the place of occurrence. PW 2 and PW 3 have not supported either 

the seizure or the suspicion on the part of the prosecution with regard to the 

accused being a member of “MULTA”.  

 

20. With regard to a person being a member of a banned organisation, the 

Hon’ble Supreme Court in State of Kerela vs Raneef reported in 2011 (1) SCALE 

8 and again reiterated in the judgment in Arup Bhuyan vs State of Assam (in 

Criminal Appeal No. 889/2007 dated 3.2.2011) have held that mere membership 

of a banned organisation cannot incriminate a person unless he resorts to 

violence or incites people to violence or does an act intended to create disorder 

or disturbance of public peace by resorting to violence. 

 

21. In the case at hand, nothing has been brought in evidence by the 

prosecution to show that the accused person had actually indulged in violence or 

inciting people to resort to the same. There is no evidence on record to show 

that the accused incited or sent people for training in violence activities. 

 

22. Hence, from the discussion aforesaid it is held that the prosecution has 

failed to prove the charge against the accused person, beyond reasonable doubt, 

as such, the accused person is acquitted of the charge u/s 121/121(A) IPC and 

set at liberty forthwith.  

 

23. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C. 
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24. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C.  

 

The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 10th  day of July, 2015. 

 

       

Additional Sessions Judge No. 2, 

Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution 

P.W.1 : Sri Bhag Singh Dogra 

P.W. 2 : Md Faznur Ali 

P.W. 3 : Md. Kuddesh Ali 

P.W. 4 : Sri Bharat Das 

P.W. 5 : Mst Saritan Nessa 

P.W. 6 : Sri Kunjalal Pator 

P.W. 7 : Sri Subaleswar Deka 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits: 

Ext. 1 : Seizure List 

Ext. 2 : FIR 

Ext. 3 : Sketch Map 

Ext. 4 : Letter of Sanction 

Ext. 5 : Charge Sheet 

Ext. 6 : Extract copy of BC PS GDE No. 127 dated 6-12-2006  

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

Addl. Sessions Judge No.2 

Sonitpur, Tezpur 

 


